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P r i o r  d e c i s i o n  d i s m i s s i n g  p ro t e s t  a s  
u n t i m e l y  is a f f i r m e d  b e c a u s e  p ro tes te r  h a s  
f a i l e d  t o  d e m o n s t r a t e  t h a t  d e c i s i o n  w a s  
based o n  e r r o n e o u s  i n t e r p r e t a t i o n  o f  f a c t  
or law or  i n f o r m a t i o n  n o t  p r e v i o u s l y  
c o n s i d e r e d .  

Peter A. Tomaino,  I n c . ,  r e q u e s t s  r e c o n s i d e r a t i o n  o f  o u r  
d e c i s i o n  i n  t h e  matter o f  Peter A. Tomaino, B-208167, 
O c t o b e r  29 ,  1 9 8 2 ,  82-2 C P D  385,  which  d i s m i s s e d  a s  u n t i m e l y  
i ts p ro te s t  a g a i n s t  t h e  Depar tmen t  o f  A g r i c u l t u r e  ( A g r i c u l -  
t u r e )  award o f  a c o n t r a c t  u n d e r  s o l i c i t a t i o n  N o .  R5-06-82- 
13. F o r  t h e  r e a s o n s  t h a t  fol low,  w e  a f f i r m  o u r  p r io r  
d e c i s i o n .  

The record o f  t h e  i n i t i a l  p ro tes t  shows t h a t  i n  a 
l e t t e r  t o  A g r i c u l t u r e  d a t e d  J u n e  4 ,  1 9 8 2 ,  t h e  protester  
objected t o  t h e  a g e n c y ' s  a c c e p t a n c e  o f  a n  o f f e r  which  pro- 
posed r e l o c a t i o n  o f  t h e  o f f i c e ' s  o p e r a t i o n s  i n t o  a s i n g l e  
r e n o v a t e d  b u i l d i n g .  The protester m a i n l y  was o b j e c t i n g  to  
t h e  e v a l u a t i o n  of i t s  proposal  a s  compared t o  t h e  e v a l u a t i o n  
of t h e  p r o p o s a l  o f  Moun ta in  D i s t r i b u t i n g  Company ( M o u n t a i n ) ,  
t h e  a w a r d e e .  The a g e n c y ' s  r e s p o n s e ,  a l e t t e r  d a t e d  
J u n e  1 0 ,  1 9 8 2 ,  r e c e i v e d  by t h e  p ro t e s t e r  on J u n e  1 6 ,  1982,  
a f f i r m e d  i t s  d e c i s i o n  t o  accept M o u n t a i n ' s  o f f e r  a n d ,  i n  
e f f e c t ,  d e n i e d  t h e  p r o t e s t  a g a i n s t  t h a t  d e c i s i o n .  

By l e t t e r  d a t e d  J u n e  21,  1982,  t h e  p ro tes te r  a g a i n  
s o u g h t  r e s o l u t i o n  o f  i t s  pro tes t  w i t h  t h e  a g e n c y .  The pro- 
t es te r  e s s e n t i a l l y  r e a r g u e d  its e a r l i e r  p o i n t s  a b o u t  t h e  
merits o f  i t s  two-site o f f e r  a s  compared t o  t h e  s e l e c t e d  
o f f e r .  A l s o ,  o n e  new a r g u m e n t  w a s  r a i s e d  c o n c e r n i n g  Agr i -  
c u l t u r e ' s  d e c i s i o n  n o t  t o  assess cost  p e n a l t i e s  f o r  " l a t e  
o c c u p a n c y "  i n  a n y  o f f e r .  I n  r e p l y  t o  t h i s  l e t t e r ,  t h e  
a g e n c y  a d v i s e d  t h e  protester  t o  f i l e  a p r o t e s t  w i t h  o u r  
O f f i c e  and  i t  d i d  so by  l e t t e r  r e c e i v e d  i n  o u r  O f f i c e  on 
J u l y  7 ,  1982 .  W e  d i s m i s s e d  t h e  p ro tes t  a s  u n t i m e l y  s i n c e  
it w a s  r e c e i v e d  i n  o u r  O f f i c e  more t h a n  1 0  d a y s  a f t e r  t h e  
protester r e c e i v e d  ( o n  J u n e  1 6 )  A g r i c u l t u r e ' s  i n i t i a l  
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a d v e r s e  a g e n c y  a c t i o n  on  t h e  p ro tes t .  - S e e  4 C.F.R. 
S 2 1 . 2 ( a )  ( 1 9 8 2 ) .  We n o t e d  t h a t  t h e  p ro tes te r ' s  J u n e  4 
protes t  t o  A g r i c u l t u r e  c o v e r e d  e s s e n t i a l l y  t h e  same g r o u n d s  
of pro tes t  a s  t h e  p r o t e s t  f i l e d  w i t h  ou r  O f f i c e .  

I n  i t s  request for  r e c o n s i d e r a t i o n ,  t h e  protester  
asserts t h e  i n i t i a l  l e t t e r  t o  A g r i c u l t u r e  d a t e d  J u n e  4 was 
based o n  i n c o r r e c t  i n f o r m a t i o n  s u p p l i e d  by t h e  c o n t r a c t i n g  
o f f i c e r .  The p ro tes te r  s t a t e s  t h a t  t h e  proper i n f o r m a t i o n  
was n o t  r e c e i v e d  u n t i l  J u n e  2 1  a n d ,  t h e r e f o r e ,  t h e  f i r s t  
document  p r o t e s t i n g  t h e  c o n t r a c t  b a s e d  o n  t h e  p r o p e r  
i n f o r m a t i o n  w a s  t h e  p ro tes te r ' s  J u n e  24 l e t t e r .  Conse- 
q u e n t l y ,  t h e  p ro t e s t e r  c o n t e n d s  t h a t  A g r i c u l t u r e ' s  J u n e  25 
l e t t e r  t h a t  a d v i s e d  i t  o f  t h e  r i g h t  t o  p ro te s t  t o  o u r  O f f i c e  
was t h e  i n i t i a l  a d v e r s e  a c t i o n ,  which  would make i t s  pro tes t  
t i m e l y .  

I 
O u r  d e c i s i o n  was based on t h e  f i n d i n g  t h a t  t h e  J u n e  4 

l e t t e r  c o n t a i n e d  s u b s t a n t i a l l y  t h e  same g r o u n d s  o f  p ro tes t  
as  t h e  p ro t e s t  f i l e d  w i t h  o u r  O f f i c e .  A g r i c u l t u r e ' s  i n i t i a l  
adverse a g e n c y  a c t i o n  on  t h e s e  g r o u n d s  was r e c e i v e d  by  t h e  
protester  on  J u n e  16 .  W h i l e  t h e  p ro t e s t e r  a l l e g e s  t h a t  t h e  
J u n e  21  l e t t e r  c o n s t i t u t e s  t h e  f i r s t  protest  b a s e d  on  t h e  
proper i n f o r m a t i o n ,  o u r  r e v i e w  r e v e a l s  n o  s u b s t a n t i a l  
d i f f e r e n c e  be tween  t h e  J u n e  4 l e t t e r  and  t h e  J u n e  2 1 .  Thus ,  
as w e  c o n c l u d e d  i n  t h e  i n i t i a l  d e c i s i o n ,  Tomaino knew o r  
s h o u l d  have  known i t s  bas i s  of pro tes t  on  J u n e  4 and t h e  
a g e n c y ' s  d e n i a l  of t h e  p ro t e s t  to  i t  on  J u n e  1 6  c o n s t i t u t e d  
a d v e r s e  a c t i o n .  F u r t h e r ,  w h i l e  t h e  protester  may n o t  h a v e  
had  a c t u a l  knowledge of o u r  t i m e l i n e s s  rules u n t i l  r ece ip t  
of t h e  a g e n c y ' s  l e t t e r ,  o u r  B id  P ro te s t  P r o c e d u r e s  a re  pub- 
l i s h e d  i n  t h e  F e d e r a l  Regis te r  a t  4 0  Fed.  Reg. 17979 ( 1 9 7 5 ) ,  
and protesters a re  c h a r g e d  w i t h  c o n s t r u c t i v e  n o t i c e  o f  t h e i r  
c o n t e n t s .  Wahl C l i p p e r - C o r p o r a t i o n ,  8-207064,  J u n e  1, 1982 ,  
82-1 C P D  512.  

F o r  t h e  a b o v e  r e a s o n s ,  t h e  protester h a s  f a i l e d  t o  
d e m o n s t r a t e  t h a t  o u r  pr ior  d e c i s i o n  was b a s e d  o n  i n f o r m a t i o n  
n o t  p r e v i o u s l y  c o n s i d e r e d  o r  a n  e r r o n e o u s  i n t e r p r e t a t i o n  of 
f ac t  or  law. 4 C.F.R.  S 2 1 . 9 ( a ) .  T h e r e f o r e ,  i t  is 
a f f i r m e d .  
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